PRESENTERS

Liam Mason

Liam heads the Securities Commission’s team of in-house lawyers, which deals with
applications for exemptions and authorisations, and provides legal support to the
enforcement team. Liam has had a lead role in the Commission’s work on recent
securities law reforms, including the Securities Markets and Institutions Bill and the
Securities Trading Law Reform Bill. He has been with the Securities Commission since
1997.

Cathy Quinn

Cathy Quinn is a corporate law partner at Minter Ellison Rudd Watts and works from
their Auckland office. Cathy chairs Minter Ellison Rudd Watts corporate group of
partners. She is an author of Morison’s Company and Securities Law and is a member of
the New Zealand Securities Commission.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the
New Zealand Law Society. This booklet has been prepared for the purpose of a Continuing Legal Education course.
It is not intended to be a comprehensive statement of the law or practice, and should not be relied upon as such. If
advice on the law is required, it should be sought on a formal, professional basis.



CONTENTS

INTRODUGCTION. ...ttt e st e st e e et e e sbe e e snb e e e snb e e e nnbaeeneeas 1
1. OFFER TO THE PUBLIC.......coiiiiiiteee et 3
Securities law — general scope and reqUIrEMENTES .........cceeerererirenenieeiene s 3
KEY AEfINITIONS ...ttt reete e nraenas 3
SECUNTLY .ottt ettt et e st e st e e e e e ae e et e et e eaeesbeesbeeseesaeeteaseesreenreaneenreas 3
(@] SO RPN PTURRPRURPRN 4
SUDSCIIPTION ..ttt bbb 5
WHO IS the “PUDIICT 2.t 6
Section 3(2)(a)(i) — relatives or close business associates of the issuer or a director
OF TNE ISSUBT ...ttt b e bbb 7

Section 3(2)(a)(ii) — persons whose principal business is the investment of money or
who, in the course of and for the purposes of the business, habitually invest money8
Section 3(2)(a)(iia) — persons who pay a minimum subscription price of $500,000

PrIOr 10 AlIOIMENT ... e 9
Section 3(2)(a)(iii) — persons selected otherwise than as members of the public ....... 9
THE LAWIEINCE CASE ... eeiveiteetieitesieesteeiesiee sttt st et e e be e sbeesbeenteereesbeenbesneenreas 10
Eligible Person eXCEPLION.........oi i 11

OFTEr QOCUMENTS. ...ttt bbbttt bbb s 12
INVESTMENT STAEMENT ... 13
REQISLErEA PrOSPECIUS .....eeuvieieeitie ittt sttt sttt st be e sre e e 13
AQVEITISEIMENTS ...ttt ettt et esreesbe e s teeseesbeeteaneesreeteaneesneenneas 15

Trustees and StAtULOrY SUPEIVISOIS .......cuvieeieeieeiesee e e e sree e e see e eesaeeseesreesneeeesnee e 16

2. EXEMPTIONS ...ttt bbbttt bbb b s 19

StALULOrY EXEMPLIONS ...ttt b bbb 19
Previously allotted SECUIITIES........c.ccuveieiieieee e 20
(Of0] ) 1] o] (o] VAN 11[0] 0 F= o[- OSSR 21
Contributory mortgage offer dOCUMENTS...........cocueiiriieiiiieeee s 23
The Commission’s enforcement powers regarding contributory mortgage brokers.24
Civil and criminal liability of a broker and its directors and officers....................... 24

COmMMISSION EXEMPLIONS ...c.vievieiteeie sttt e s e sre e sreenneeneenns 25

KEY ClasS EXEMPLIONS.........uiiiieiiiiieiieeie ettt sttt ettt et sneesbe e b 26
OVEISEAS ISSUBKS. ...evveveeteeseesteesteesteaseesteessesseesseessesseesseeseeaseesseenseaseesseenseaseesseessesnessees 26
NEW ZEAIANG ISSUBTS ...ttt bbb 29
Local authority and other venture capital SChemes.............cccovvevieiieiievncve e 30
Employee share purchase SCNEMES...........ccoiiiiiiieiieie e 31
LI L G101 TSP TPRSTPRR 32
INZAX e bbbt bbbt bt 34
Dividend reinvestment SChEMES .........coviiiiiiiirieee e 35
What the Securities Commission considers when granting an exemption................. 36

3. CONSEQUENCES OF BREACHES OF THE SECURITIES ACT ....ccceovvvvnen. 39

Validation of VOid allOtMeNntS.........cccooiiiiiiiiieeeee s 39
What is a void @llOtMENt? .........ooouiiieiieie e 39
Repayment of SUDSCIIPLION MONEY ........ooviiiiiiieieieie et 39

How do you ““fix” @ void allotment?.........ccceviiiiiiee e 42



New provisions inserted by the Securities Amendment Act (2004 No 31) on 15 April

2004t b et R ettt e b et e bbb neene e 43
V0idable AllOtMENTS ..o e 44
New provisions inserted by the Securities Amendment Act (2004 No 31) on 15 April

2004 ..ttt be R e Rt R e e n e et et e tenteerenreeneene e 46
Enforceable undertakings and other powers of the Securities Commission.................. 47
Enforceable UNertakingsS .........coveieiieiierieie e sre e 47
Power to prohibit the distribution of advertisements ............ccccocceeveiieiievc s 48
Power to suspend or cancel the registration of a registered prospectus ................. 48
Suspension and prohibition of investment Statements ...........ccocvvveviiereniienieereeeeee 49
Civil and criminal Hability .........coooveiieiie e 49
Civil liability for misstatements in advertisements and prospectuses ............c.c....... 49
Criminal liability for misstatements in advertisements and prospectuses................. 52

Criminal liability for offering, distributing or allotting in contravention of the Act.53
Criminal liability for obstructing the Commission in the exercise of its powers —

S DD A e e — e e e — e e e e e et e e et e e et e e e e e e e aeeeaes 53
(@1 LT 011 1T 101U 54

4. OVERVIEW OF ANNOUNCED CHANGES TO THE SECURITIES MARKETS
A O TR 55
o160 0o £ o TR 55
(R (o [T o 1= To |1 T SRRSO 55
Market ManiPUIALION ..........ooiiiiiiiiie e 57
V=TS £ Lo LA 10 LY =T £ 57
PeNalties and rEMEBAIES.......cocuviiiiii it e s e e s e e s ba e e ebee e 58

5. INVESTMENT ADVISERS ...ttt 61
L4 (00 [0Tox £ o o IR 61
Investment Advisers (Disclosure) ACt 1996........cccceveeieeieiie i 61
PUIPOSE ... e e r e 61
IMPOrtant defiNITIONS. ........ooviiiiiie s 61

DT ESYo] [0 =SSR 62

] (0] (oL 4 =T | O 64

(O 1 TTS Ao R L [ 3 RO 65
Secret CommiSSIONS ACE 1910 ... ..uuiiiiiiiiie it e e e s enees 65
Consumer Guarantees ACt 1993 ... ..uviiiiiii e 66
Fair Trading ACE 1986.........ccviiiiiiiiieie ettt te et re e e sreenne s 66
ENfOrcement and rEMEAIES..........ovi it abee s 67
CommON [aW AN BQUILY ..ot 68
LO00] 01 1 = (o AR OO URRRRTOPP 68

B 10 TP USRT 68
FIAUCTANY QUEIES ... et ne e 69

6. THE SECURITIES COMMISSION.......ocoiiiiiiecii ettt 71
o160 [0Tox £ o IR 71
Powers Of the COMMISSION .....ciiiuiiie ittt s s s b e e e e eabes 71
oL R (ol o] o] vz U I =V [0 (=T o 72
Natural justice and rights Of aPPEAraNCE ..........ccccveveiieiiere e 74
Enforceable UNAertakingS ..........coveieiieiieii et 76
Applications for EXEMPLIONS, BIC ......ccvviiiiieeeie e 76

P OGS S ...t e e et ettt —————— 77








